STATE OF NORTH DAKOTA

ATTORNEY GENERAL’ S OPI NI ON 96- F-12

Dat e i ssued: May 16, 1996
Request ed by: Rod Backman, Director
O fice of Managenent and Budget

- QUESTI ONS PRESENTED -

Wiether N.D.C.C. 8§ 16.1-10-02, which prohibits the use of state
property for political purposes, creates an absolute ban on the use
of state capitol buildings and grounds for political purposes.

.
Wether N.D.C.C. 8§ 16.1-10-02 prohibits circulation of election

petitions, including initiative and referendum petitions, in the
state capitol buildings and on state capitol grounds.

- ATTORNEY CGENERAL’S OPI NI ONS -

It is ny opinion that N.D.C.C. 8§ 16.1-10-02 does not create an
absolute ban on the use of state capitol buildings and grounds for

political purposes; it does not prohibit “trivial” uses of state
property, which would include nere presence on the capitol grounds or
in capitol buildings. It is nmy further opinion that N D.C C

8§ 16.1-10-02 permts the use of state buildings and grounds for
political purposes to the extent such activity is protected by the
Fi rst Amendnent.

It is nmy opinion that ND.CC 8§ 16.1-10-02 does not prohibit
circulation of initiative and referendum petitions on capitol grounds
or in state buildings. It is ny further opinion that the circulation
of election petitions on capitol grounds or in state buildings,
wi thout nore, does not «constitute a prohibited “use” of state
property under N.D.C.C. § 16.1-10-02.
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- ANALYSES -

N.D.C.C. §8 16.1-10-02 provides:

Use of state services or property for political purposes.

1

No person may use any property belonging to or | eased
by, or any service which is provided to or carried on
by, either directly or by contract, the state or any
agency, departnent, bur eau, board, or conmm ssion
t hereof, for any political purpose.

The following definitions nust be used for the
pur poses of this section:

a. “Political purpose” nmeans any activity directly
undertaken by a candidate for any office in
support of his own election to such office; or
aid and assistance to any candidate, politica
party, political conmttee, or organization, but
does not include activities undertaken in the
performance of a duty of state office.

b. “Property” includes, but is not |limted to,
nmot or vehicles, tel ephones, typewiters, adding
machi nes, postage or postage neters, funds of
nmoney, and buildings. However, nothing in this
section my be construed to prohibit any
candi dat e, political party, comittee, or
organi zation from using any public building for
such political neetings as nmay be required by
law, or to prohibit such candidate, party,
commttee, or organization from hiring the use
of any public building for any political purpose
if such lease or hiring is otherwi se permtted
by | aw.

C. “Services” includes, but is not limted to, the
use of enployees during regular working hours
for which such enpl oyees have not taken annual
or sick |l eave or other conpensatory | eave.
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A Trivial Use of State Property Does Not Violate N D.C C
§ 16.1-10-02.

The Legislature’s primary intent in prohibiting the use of state
property for political purposes is to prevent “a msuse of public
funds or a financial msuse of public property for politica

purposes.” Saefke v. Vande Walle, 279 N.W2d 415, 417 (N. D. 1979).
NNDCC § 16.1-10-02 is not to be so broadly construed as to
prohibit “trivial” wuses of state property. | d. Al t hough what

constitutes “trivial” use of state property nust be deternmined on a
case-by-case basis, the North Dakota Suprenme Court did provide sone
gui dance in the Saefke decision. The court stated:

It is a matter of common know edge that governors and
state officials are often interviewed and photographed in
their respective offices during election canpaigns or in
regard to political matters. It would be unrealistic to
contend that a governor <could not answer political
guesti ons proposed by reporters while he sat at his desk

in the State Capitol. Legislatures (sic) and state
officials are shown sitting at their desks in canpaign
literature. State officials and nenbers of the

| egislature are often interviewed by the nedia on
political matters in the halls, chanbers, and offices of
the State Capitol. W nention these conmobn occurrences
because surely if the legislature intended such “use” of
state property to be a violation of the Corrupt Practices
Act, it would have so provided in specific and clear
termns.

Id.
The above | anguage indicates the court did not interpret use of state
property to nean nere presence in a state building. Thus, it is ny
opinion that nerely being present on the capitol grounds or in a
capitol building for a political purpose would not, by itself,
violate N D.C.C 8§ 16.1-10-02. This would include a politica
candidate’s use of the Geat Hall or a neeting room open to the
general public to express the candidate’s views.?

! Having created a forum generally open to the public, the state
cannot deny access to the forum based on content unless the state
shows the denial is necessary to serve a conpelling state interest
and that it is narroWy drawn to achieve that end. Lanb’s Chapel v.
Center Moriches Union Free Sch. Dist., 113 S. C. 2141 (1993) (schoo
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B. State property may be used for political purposes as required by
| aw.

Al t hough sonewhat hi dden under the definition of “property,” N.D.C.C
§ 16.1-10-02 contains an exception to the use of public buildings for
political pur poses. That exception provides that N.D. C C
§ 16.1-10-02 may not “be construed to prohibit any candidate,
political party, commttee, or organization from using any public
building for such political neetings, as nay be required by law"”
(Enmphasi s added.) This exception does not apply only to state
statutory | aw, but necessarily includes state and federa

constitutional law. Thus, when the statutory prohibition against use
of state buildings for political purposes is read together with the
exception, the section permts the use of state buildings for
political neetings to the extent protected by the First Anendnent.

This conclusion necessarily raises the question of which, if any,
political neetings individuals or organizations have a constitutiona

right to hold at state capitol buildings.

The First Amendnent to the United States Constitution provides that
“Congress shall make no law . . . abridging the freedom of speech
. . . .7 However, “[t]he federal Constitution does not require the
government to freely grant access to all who wish to exercise free
speech on every type of governnent property, without regard to the
nature of the property or to the disruption that mght be caused by

the speaker’s activities.” Gty of Janestown v. Beneda, 477 N W 2d
830, 836 (N.D. 1991); see also Cornelius v. NAACP Legal Defense &
Educ. Fund, 473 U S. 788, 799-800 (1985). Li ke any private

| andowner, the governnment may “preserve the property under its
control for the use to which it is lawmully dedicated.” Adderley v.
Florida, 385 U S. 39, 47 (1966); see also Bolinske v. North Dakota
State Fair Ass’'n, 522 N.W2d 426, 431 (N.D. 1994), cert. denied, 115
S. C. 1315 (1995). “The existence of a right of access to public
property and the standard by which limtations upon such a right nust
be evaluated differ depending upon the character of the property at
issue.” Perry Educ. Ass’'n v. Perry Local Educators’ Ass’n, 460 U. S.
37, 44 (1983).

district that permts its premises to be used by public organization
after school hours cannot deny access to a group based on religious
content of planned neetings); Wdmar v. Vincent, 454 U S. 263 (1981)
(university that has created a forum generally open for use by
student groups cannot deny forumto religious student group).
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The United States Suprene Court has adopted a forum analysis in order
to determne “when the Governnment’s interest in limting the use of
its property to its intended purpose outweighs the interest of those
wi shing to use the property for other purposes.” Cornelius, 473 U S
at 800. Under this analysis, the governnent’s property is identified
as one of three types of forums: The traditional public forum the
public forum created by governnment designation, and the non-public
forum Perry, 460 U. S. at 45-46. \What activity is protected under
the First Anmendnent depends on whether the property or area in
question falls in one category rather than another.

The first category, known as traditional public forums, are places
that “by long tradition or by government fiat have been devoted to
assenbly and debate.” Perry, 460 U S at 45. Exanpl es of such
forums are public streets, sidewal ks, and parks. Hague v. CIO 307
U.S. 496, 515 (1939) (streets and parks “have imenorially been held
in trust for the use of the public and, tinme out of mnd, have been
used for purposes of assenbly, conmunicating thoughts between
citizens, and discussing public questions”); United States v. Gace,
461 U.S. 171, 179 (1983) (public sidewalks are recognized as
traditional public forum property). “In a traditional public forum
content -based regul ations may be enforced if they are narrowy drawn
to serve a conpelling state interest, and ‘[c]ontent-neutral
restrictions on the tine, place, and nmanner of expression, are
permssible if they are narrowy tailored to serve a significant
governnental interest, and |eave open anple alternative channels of
comuni cation.’” Markowitz v. U S., 598 A 2d 398, 403 (D.C. App.
1991) (quoting United States v. Wall, 521 A 2d 1140, 1143 (D.C
1987)), cert. denied, 506 U.S. 1035 (1992).

The second category of public forum known as the “designated” public
forum “may be created by governnent designation of a place or
channel of communication for use by the public at large for assenbly
and speech, for use by certain speakers, or for the discussion of
certain subjects.” Cornelius, 473 U S. at 802. Thus, the designated
public forum is public property that is not a public forum by
tradition, but that the government has opened for expressed activity.
The government is not required to indefinitely retain the open
character of a designated public forum However, “as long as it does
so it is bound by the sane standards as apply in a traditional public
forum” Perry, 460 U.S. at 46

The third and final category consists of “[p]Jublic property which is
not by tradition or designation a forum for public conmmunication.”
Perry, 460 U. S. at 46. Regulations governing a non-public forum are
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eval uated for content-neutrality and reasonabl eness. United States
v. Kokinda, 497 U S. 720 (1990). “In addition to time, place, and

manner regulations, the state may reserve [a non-public] forum for
its intended purposes, conmmunicative or otherwise, as long as the
regul ation on speech is reasonable and not an effort to suppress
expression nerely because public officials oppose the speaker’s
view.” Perry, 460 U S at 46.

In order to determine to what extent the state of North Dakota can
restrict First Amendnent activities in capitol buildings, it is
necessary to classify what type of forum the capitol buildings are.
VWhile doing so, it is inportant to renenber that parts of a building
may be designated a public forum while other parts of the sane
buil ding can constitute a non-public forum ACT-UP v. Walp, 755 F.
Supp. 1281 (M D. Pa. 1991) (making distinction between the gallery
and the rotunda); Markowitz, 598 A 2d 398 (restricted corridor in the
United States Capitol Building constitutes a non-public forum.

The North Dakota capitol grounds consist of approximately 130 acres.

The capitol grounds are surrounded on all sides by public streets and
within the grounds are roads or driveways and sidewal ks consi dered
necessary for the use of the general public in gaining access to the
capitol buildings. Hstorically, the capitol grounds, including the
steps to the Capitol building, have been used for various comrerci al
activities, such as craft fairs and business displays, and for
non-conmerci al speeches and gatherings, such as political and
religious neetings and rallies, parades, and concerts. The capitol

grounds, therefore, have been held open and used as a public forum
for a considerable nunber of years. Consequently, the capitol
grounds are likely to be found by a court of law to be a traditiona

public forum See United States v. Gace, 461 U S 171 (1983)
(sidewalk of United States Supreme Court constitutes traditiona

public forum; Adderl ey v. Fl ori da, 385 u. S 39 (1966)
(“[t]raditionally, state capitol grounds are open to the public”);

Edwards v. South Carolina, 372 U S. 229 (1963) (sidewal k around state
house grounds public forum); Pinette v. Capitol Square Review and
Advisory Bd., 844 F. Supp. 1182 (S.D. OChio 1993) (finding Chio
Capitol Square to be a traditional public forum, aff’'d, 30 F.3d 675
(6th Cir. 1994), aff’'d, 115 S. C. 787 (1995); ACT-UP, 755 F. Supp.
at 1287 (“In general, the grounds and buildings of state and federal

capitol conplexes and simlar buildings have consistently been held
to be public fora.”); Chabad-Lubavitch of Georgia v. Harris, 752 F

Supp. 1063 (N.D. Ga. 1990) (plaza of GCeorgia state capitol is a
public forum; Jeanette Rankin Brigade v. Chief of Capitol Police

342 F. Supp. 575 (D.D.C. 1972), aff’'d, 409 U S. 972 (1972) (grounds
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of the United States capitol are public forun); Up & Qut of Poverty
v. State, 533 N.W2d 339, 345 (Mch. App. 1995 (“The [M chigan]
Capitol grounds constitute a traditional public forum where the
right to free speech is closely guarded.”).

In general, state and federal capitol buildings have consistently
been held to be public foruns. ACT-UP, 755 F. Supp. at 1287.
However, each area of a capitol building or other public building
must be examined to determ ne whether the particular area constitutes

a public forum or a non-public forum For exanple, governnent
offices in the capitol building are not by tradition or designation a
forum for public conmunication. Simlarly, the suprene court

chanmbers and court room are not traditionally open to assenbly and
debat e. See Pearson v. United States, 581 A 2d 347, 353 n.13 (D.C
1990), cert. denied, 502 U S. 808 (1991). However, capitol rotundas
are traditionally open to the public for debate and assenbly. ACT-
UP, 755 F. Supp. at 1287; Reilly v. Noel, 384 F. Supp. 741, 744
(D.R 1. 1974).

Access to the Geat Hall in the North Dakota state capitol has been
allowed to the public over the years. Hi storically, the Geat Hall

has been wused for speeches, exhibitions, concerts, and awards
cerenoni es. Therefore, it is likely that the Geat Hall would be
found a designated public forumby a court of law It is also likely
that neeting roons in the state capitol, which are generally open to
the public, would be found to constitute designated public foruns.

Private offices, chanbers, the suprene court courtroom and other
areas not generally available to the public, likely would be found to
constitute non-public forums. To the extent that a question exists
regardi ng whether a particular area in a public building constitutes
a public forum the historical uses of that area, the state’s policy
and practice regarding that area, and the area’'s conpatibility with
expressive activity would have to be considered on a case-by-case
basi s.

It is ny opinion that the state capitol grounds constitute a
traditional public forum It is also ny opinion that parts of the
state capitol building, such as the Geat Hall and neeting roons
generally permtted to be open to the public, constitute designated
public foruns. Accordingly, any policies adopted by Facility
Managenent regarding the wuse of the capitol grounds and these
portions of the capitol building nust satisfy the standards
established by the United States Suprene Court for traditional public
f oruns. In other words, content-based regulations nust serve a
conpelling state interest and be narrowmy drawn to achieve that end,
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and content-neutral regulations on the time, place, and nmanner of
expression nust be narrowly tailored to serve a significant
governnmental interest and |eave open anple alternative channels of
comuni cation. \Wether any particular restriction on the use of the
capitol grounds or a state building is constitutionally valid nmust be
addressed on a regul ati on-by-regul ati on basis.?

In conclusion, N.D.C.C. 8§ 16.1-10-02 does not create an absol ute ban
on the use of state capitol buildings and capitol grounds for
politi cal pur poses. N. D C C 8§ 16.1-10-02 does not prohibit
“trivial” uses of state property, which would include nere presence
in a state building. N.D.C.C. 8§ 16.1-10-02 also does not prohibit
political uses protected by the First Anendnent to the United States
Constitution.

N.D.C.C. 8§ 16.1-10-02 does not prohibit circulation of initiative and
ref erendum petitions on state capitol grounds or in state buil dings.
As defined in NDCC 8§ 16.1-10-02(2)(a), “political purpose”
relates to activities taken by a candidate in support of election to
an office or aid and assistance to any candidate, political party,
political conmttee, or organization. “Political purpose” does not
refer to initiative or referendum neasures. See Letter from Attorney

2 The following cases provide guidance regarding appropriate
restrictions in public foruns. Lubavitch of lowa, Inc. v. Walters,
684 F. Supp. 610 (S.D. lowa 1988) (Jew sh organization found not to
have First Amendrment right to erect 20-foot high menorah on state
capitol grounds and leave it standing for duration of Hanukkah),
aff’d, 873 F.2d 1161 (8th G r. 1989); Sinpson v. Minicipal Court, 92
Cal. Rptr. 417 (Cal. C. App. 1971) (upholding statute forbidding
peaceabl e, nonobstructive picketing within interior of state capitol
buil ding); Coppock v. Patterson, 272 F. Supp. 16 (S.D. Mss. 1967)
(uphol di ng prohibition agai nst occupying the roads, streets, or walks
| ocated within the capitol grounds in such manner as to hinder their
proper use); Markowitz, 598 A 2d 398 (ban on paradi ng, denonstrati ng,
or picketing within restricted areas of United States capitol
bui | ding does not violate First Anmendnment); Farina v. United States,
622 A .2d 50 (D.C. App. 1993) (upholding statute making it unlaw ul
for any person or group of persons to inpede passage through or
within the United States capitol grounds); Up & Qut of Poverty v.
State, 533 N.W2d 339 (Mch. App. 1995) (upholding procedures that
[imted time to 15-hour period during day that protests may be held
on capitol |awn).
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CGeneral Nicholas J. Spaeth to Representative D ane Larson (July 7,
1989) .

Circulation of election petitions would constitute activity directly
undertaken by a candidate in support of his or her own election to an
office or assistance to a political candidate, depending on who was
involved in the circulation. Such activity, therefore, constitutes a
“political purpose” under N.D.C.C. 8§ 16.1-10-02(2)(a). However, as
previously discussed, a circulator’s presence on capitol grounds or
in capitol buildings is not likely to be found to constitute a
prohibited “use” of state property unless a circulator uses state
property or resources in some nore identifiable or consumabl e way.

It is ny opinion that ND CC § 16.1-10-02 does not prohibit
circulation of initiative and referendum petitions on state capito
grounds or in state buildings. It is nmy further opinion that the
circulation of election petitions on state capitol grounds or in
state <capitol buildings, wthout nore, does not constitute a
prohi bited “use” of state property under N.D.C.C. § 16. 1-10-02.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. § 54-12-01. It governs
the actions of public officials until such tinme as the questions
presented are decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: Dougl as A. Bahr
Assi stant Attorney Ceneral



